Protecting Your Business with Patents, Copyrights, and Trademarks – Part 1

Intro:

Welcome to Protecting Your Intellectual Property with Patents, Trademarks, and Copyrights, produced by Virtual Advisor.  To navigate through the workshop, click on the Continue and Previous buttons.  To begin the workshop, click on the Continue button.
Section 1:

A name, a logo, a symbol, a novel product idea, a new manufacturing process, a promising new book, a catchy marketing slogan, or a cutting edge work of art.  What do all of these things have in common?  They are all extremely valuable business assets, yes but they are all based on intangible ideas.  These assets, which are collectively referred to as intellectual property are hard to define and quantify and therefore hard to protect.  The old maxim that “Possession is 9/10th of the law” has no meaning when applied in this arena.  Unlike personal or real property, intellectual property has no physical form.  While every business owns and uses various forms of intellectual property, many business owners are not aware that those assets can easily be relinquished or damaged if not properly managed.  It’s important to recognize the significance of protecting intellectual property and understand what steps are necessary to ensure that those proprietary assets provide maximum value for your company.  In this workshop, we’ll examine three vital forms of intellectual property protection.  They are patents, trademarks and copyrights.  We’ll also touch on a related but less commonly used tool, trade secrets and then discuss the advantages, disadvantages and requirements for obtaining each of these forms of protections.  Finally, we’ll illustrate how to develop the proper intellectual property safeguarding strategy for your company.
Section 2:

Let’s start by discussing patents.  A patent is an exclusive protective right granted by the federal government to investors that prevents others from making, using, selling, offering for sale, or importing their inventions into the United States for a specified period of time often referred to as and exclusionary period or monopoly period.  After the monopoly period expires anyone is free to copy the patented invention.  There are two types of legally enforceable patents.  It’s important that you decide up front, based on the type of invention you’re creating, which of these patents are most appropriate because there are different requirements for each, as you will see when you read on.  Click on each term to learn more.  When you’re finished reading, click on the Continue button at the top of the page.
Section 3:

Before you prepare a patent application, you will likely want to do your homework to determine what, if any, aspects of your invention are potentially patentable.  The cost of conducting a patent search is a small fraction of the total cost of the patenting process and may pay for itself by identifying potential obstacles as well as additional inventions that may be of assistance to you in further developing your invention.  Read the text on the screen to fully understand why it’s important to conduct a patent search.  When you’re finished reading, click on the Continue button.

Section 4:

If you plan on applying for a patent, you must file a patent application with the U.S. Patent and Trademark office within one year from the date that your invention is offered for sale, publicly disclosed, or publicly used or you may lose your patent rights forever.  This one year period is often referred to as a grace period.  The main requirements for obtaining a patent are that your invention be novel and unobvious and that you fully disclose the details of your invention in the patent application.  According to patent law, to be novel, your invention must not have been publicly known or used anywhere in the world prior to the date that you created it.  In general, to be unobvious, your invention must not be obvious to an artisan, a person of ordinary skill who works in the area of technology related to your invention.  The purpose of the patent law is to promote public disclosure of scientific principles and discoveries in exchange for the limited monopoly period awarded, you will be required to disclose to the public how to make and use the invention.  Although it’s not an absolute requirement, it is highly recommended that you consult with a registered patent attorney or patent agent during the application process.  These professionals can guide you through the complicated legal maze of obtaining a patent.  To find a list of attorneys and agents in your area, visit the USPTO web site.  If you conduct business internationally, click the icon to learn more.

Section 5:

The following data reveals some of the more specific requirements for each type of patent.  When you’re finished reading, click on the questionnaire icon to assess your need for patent protection.  When you’re finished taking the questionnaire, click on the Continue button to move on.
Section 6:

The next type of intellectual property protection we’ll discuss is trademarks.  A trademark is a word, symbol, design, or a combination of these elements that a business uses to identify it’s goods or services in the marketplace and to distinguish them from those offered by competitors.  Trademarks can be among a business’ most valuable assets.  For example, the various trademarks owned and used by McDonald’s corporation and it’s franchisees are of immense value.  In this case, the marks are instantly recognizable to consumers and they signify that the goods and services that carry them meet McDonald’s discerning standards of quality and consistency.  In other words, a Big Mac is a Big Mac, no matter where a customer buys one.  If you are considering using a trademark, applying for registration, or committing resources to the promotion of a new mark, you should conduct a search to determine if it’s available for use.  You may use the USPTO, various day trademark registers and English databases and publications pertaining to common law trademarks.  For more information and resources on trademark searches, click on the case study box.  When you’re finished reading, click on the Continue button.

Section 7:

It’s important to note that there are three different levels of trademark protection.  They are:  Common law trademark rights, state trademark registrations and Federal trademark registrations.  Click on each term to learn more.  When you’re finished reading, click on the Continue button.
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Section 9:
The next form of intellectual property protection are copyrights.  A copyright is a form of protection provided under U.S. law to the authors of original tangible published and unpublished works.  The following is a list of what this includes.

Click:

A copyright is formed automatically from the moment that you create one of the works in a tangible form, and therefore it does not need to be registered with a governing body, the U.S. copyright office, however registration does have certain advantages including the right to sue for infringement if someone unlawfully copies your work without your permission.  If your copyright is registered before an infringement occurs, and the issue goes to court, you may recover any resulting attorney fees as well as money damages specified by the copyright act if you win a lawsuit.  Whether your copyright is registered or not, it’s always a good idea to affix the notice to your work to inform the public that it’s subject of copyright protection.  A proper copyright notice has four elements.  The letter “c” in a circle, the word “copyright,” or the abbreviation “copr,” the year of first publication of the work, and the name of the copyright owner.  Click on the icon to learn how to register for a copyright.  When you’re finished reading, click on the Continue button to take a look at several instances where the ownership of copyrights is not so black and white.

Section 10:

How is a copyright handled when someone who works for you creates the intellectual property in question?  The general rule is that the person who creates the work is the author of that work, but there is an exception for a category of works called “works made for hire.”  If a work falls into this category, then the employer, not the employee is the author of the work.  The employer may be a firm, an organization, or an individual.  The copyright statute narrowly defines works made for hire, as works made by employees within the scope of their employment.  Works created by independent contractors, however, do not fall into this category unless both of the following criteria outlined by copyright law are met:  There was a written agreement between the parties prior to the creation of the work, specifying that the work is to be a work made for hire AND the work has been specially ordered or commissioned for one of the following nine categories of works.
Click:

If you use independent contractors to create copyrightable works, you should be especially careful about ownership issues unless there is an appropriate agreement in place, the independent contractor will generally own the copyright despite the fact that he or she was paid to create the work.  In the case of a work made for hire, copyright protection lasts for 75 years from the date of first publication, or 100 years from the date of creation, whichever is earlier.

Section 11:

The last form of intellectual property protection we’ll look at are trade secrets.  A trade secret is a formula, pattern, device, or compilation of information that is used in one’s business that gives the business an advantage over competitors who do not know or use it.  Some examples of trade secrets are recipes, like the formula for Coca-Cola, proprietary pricing formulas, customer lists, manufacturing know-how, and computer source code.  The main difference between trade secrets and other forms of protection we have discussed is that trade secrets cannot be registered with the government.  They are simply kept confidential by the company.  To maintain the proprietary nature of a trade secret, you must maintain it’s confidentiality and take reasonable steps to prevent unauthorized disclosure.  This can be done by using contracts, employee policies, physical security measures and confidential disclosure agreements.  Access to the trade secret should be restricted to persons on a need-to-know basis and any key materials related to the trade secret should be designated or clearly stamped “Confidential.”  If access to the trade secret is not strictly controlled and a competitor gains access to it and uses it, the competitor may successfully argue that the formula, pattern, device, or compilation of information is not entitled to trade secret protection and that the information is then in the public domain and free to be used by anyone.  Click on the icon to learn the difference between trade secrets and patents.  When you’re finished reading, click on the Continue button to move on.

Section 12:

Every business owner and entrepreneur should identify potential areas of concern for their enterprise so that an effective intellectual property strategy can be developed and implemented.  To get you started, use the following table, which compares and contrasts each of the tools we’ve discussed and shows how each might fit into your approach.  Keep in mind that your particular budget, needs and goals will effect which of the intellectual property tools you choose.
Section 13:

For additional information on this topic, click on the resource and worksheet buttons on the top of the page.  To talk with peers or an expert on the subject, click on the discuss and ask the expert sections at the top of the page.  Good Luck.
