
LEASE CONSIDERATIONS 

1. Introduction and Summary  

A lease is essentially a rental agreement, i.e. a contract between the owner (lessor) and 
the tenant (lessee) stating the conditions under which the tenant may occupy or use the 
property.  

Signing a lease (or rental contract) is one of the most significant financial commitments 
a company can make. The financial liability defined by a lease lasts the lifetime of the 
lease, typically three to five years. For this reason alone, a poorly negotiated rental 
contract can bury a business. Any business considering a lease must pay close 
attention to the Critical Issues described herein.   

2. Checklist of Lease Considerations  

o What if your business fails?   
o What if the building is sold?   
o What if your business needs to expand or contract?   
o What if more parking spaces are needed in future?   
o What signage is needed and where can it be placed?   
o What has to be done to the space at the end of the lease, e.g. does the space 

             have to be returned to “the condition or state of the space essentially as it was at 
             lease inception.” This is an expensive, often impossible, requirement. What can  

 remove upon departure? 
 

3. Critical Issues  

The following points should be carefully considered in evaluating a lease agreement:  

Space Under Consideration: The lessee (you the business owner) should make sure 
you know the exact area covered by the lease. Measurements are critical to both 
parties; the lease agreement must spell out precisely the size and characteristics of the 
space to be leased, including any equipment, fixtures, etc.  It is important that the 
tenant get historical costs and landlord budgets for Common Area Maintenance (CAM) 
costs so that they may appropriately budget for their future.  

Lease Period: The duration of the lease should be spelled out and must fit with the 
needs of your business. A typical period is three years, with a clause providing options 
to renew under certain conditions.  You don’t wish to be without options with a 
successful business. 

Flexibility in Conditions: A favorable lease will allow subletting of the space if the 
owner decides to vacate or will provide for alternative space in the complex if the 
business expands.  
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Timing: The lease renewal process should start as much as a year ahead of the 
termination date and should anticipate the needs over the next 2 to 3 years and 
beyond. 

 
 
Potential Sale of Property by Landlord or Departure of a Large Tenant: 
If you have a NNN lease, are the additional Property Tax and Common Area Charges 
based on the area that you lease as a percentage of the facility's total rentable area, 
or must you pay an amount based on your leased space compared to the total area 
that has been leased? 
 
The percentage of the area the lessee rents compared to area in total, or is it a 
percentage of area rented?  Also, NNN property tax step-ups have the most dramatic 
affect on the sale of long-held properties. Those two can wipe out a small tenant in the 
worst case. It would be the sale of a long-held property which raises property taxes, 
combined with a escalator clause after the departure of a major tenant. 

 
Costs: A thorough analysis of insurance, taxes and service costs must be part of the 
due diligence process. All costs are negotiable. 

Additional costs: Maintenance costs for common grounds are often passed on to the 
tenant. The factors that comprise this cost should be clearly stated in the lease, 
together with the lessee’s share, in line with the percentage of the building occupied.  

The premises: You must insure that lease documents describe accurately the space 
under consideration, including how the square footage is calculated. The provisions 
should cover any event whereby the space becomes unusable because of 
environmental conditions beyond the lessee’s control. Plans for the subject space and 
neighboring space should be provided in writing by the landlord for the lease period. 

Rent increases: The murky phrase, "based on fair market value" should be avoided. 
Instead, there should be a clearly understood relationship for rent increases which ties 
them to something tangible like the Consumer Price Index as stated in a widely 
recognized publication.  

Insurance: Most leases require the lessee to carry business insurance. Real estate 
experts recommend that tenants have an insurance professional review the lease so 
that both parties are carrying the appropriate amount of insurance.   

Defaults and remedies: The lease must clearly define what constitutes a default by 
each party. If possible, put language into the lease documents that either party must be 
notified in writing of a default and be given the chance to fix whatever is viewed as the 
default.  

No-competition provision: If the space is to be used for a retail establishment, the 
lessee should insist upon a provision that prohibits the landlord from renting space in 
the retail center to a competing business.  
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4. Lease Types: 

Triple Net - In triple net leases (NNN), the tenant is responsible for operating expenses, 

real estate taxes, insurance and Common Area Maintenance Fees (CAM). Being responsible 

may, or may not mean the tenant contracts directly with and pays the vendor. In standalone 
buildings, the tenant will usually contract for such services as janitorial, landscaping and 
HVAC maintenance, and pays the vendor directly. However, in a multi-tenant building, 
the landlord usually contracts with the vendors and the tenant pays the landlord the 
NNN expenses, sometimes called “additional rent.” 

Full Service - In a full service lease, all or part of the operating expenses and real 
estate taxes are included in the rent. However, the name “Full Service” is really a 
misnomer because the tenant is usually responsible for any operating expense or tax 
increase above an established amount. The tenant's portion is called the "pass-through 
cost." The established amount can be set at what is called a "base year," or, in some 
cases an "expense stop."  

The key part of a Full Service lease is the base year concept, which means that when 
costs exceed the cost of the base amount, the tenant will pay his proportionate share of 
that increase. For instance, if a tenant leases space starting in February 2011 with 2011 
as the base year, then the tenant will pay no operating expenses in 2011; however, in 
2012, assuming the costs increase, the tenant will pay for the additional expense. 

NNN vs. Full Service - Now you may be thinking, “ah, this is simple, I'll just get a gross 
lease, or lacking that, a full service lease, because that includes the operating costs and 
real estate taxes for the base year.” I am sorry to say that it is not that simple. The 
landlord usually attempt to recapture Prop tax, insurance and CAM in one of two ways - 
NNN or Base Year. 

Assume you are a landlord. You have decided you need to charge a base rent of 
$12.00/rsf and the operating costs for the building, at least in the first year, are $8.00/rsf. 
So, if you make it a NNN lease, you will charge the tenant $12.00 in base rent and let 
him reimburse you the NNN charges. However, if instead you decide to make it a full 
service lease, then you will charge the tenant $20.00 in base rent and let him pay the 
pass-through costs after the first year. Note: in the full service lease, the base rent 
charged to the tenant is the landlord's base rent PLUS the operating expenses. The 
bottom line in either case, the TOTAL tenant cost is $20.00/rsf in the first year and 
$20.40/rsf in the second year. The ONLY difference to the tenant is in how the landlord 
has decided to "package" his rent. 

Gross-up Base Year - Another important concept to understand is grossing-up the 
base year costs. Since in a Full Service lease, the base year costs are deducted from 
the rent and serve as an offset/deduction from the actual cost, it is in the landlord's 
interest to make the base year amount as small as possible and in the tenant's interest 
to make the base year as large as possible.  

 


